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§59.1 Introduction.

(a) A search for documentary mate-
rials necessarily involves intrusions
into personal privacy. First, the pri-
vacy of a person’s home or office may
be breached. Second, the execution of
such a search may require examination
of private papers within the scope of
the search warrant, but not themselves
subject to seizure. In addition, where
such a search involves intrusions into
professional, confidential relation-
ships, the privacy interests of other
persons are also implicated.

(b) It is the responsibility of federal
officers and employees to recognize the
importance of these personal privacy
interests, and to protect against unnec-
essary intrusions. Generally, when doc-
umentary materials are held by a dis-
interested third party, a subpoena, ad-
ministrative summons, or govern-
mental request will be an effective al-
ternative to the use of a search war-
rant and will be considerably less in-
trusive. The purpose of the guidelines
set forth in this part is to assure that
federal officers and employees do not
use search and seizure to obtain docu-
mentary materials in the possession of
disinterested third parties unless reli-
ance on alternative means would sub-
stantially jeopardize their availability
(e.g., by creating a risk of destruction,
etc.) or usefulness (e.g., by detrimen-
tally delaying the investigation, de-
stroying a chain of custody, etc.).
Therefore, the guidelines in this part
establish certain criteria and proce-
dural requirements which must be met
before a search warrant may be used to
obtain documentary materials held by
disinterested third parties. The guide-
lines in this part are not intended to
inhibit the use of less intrusive means
of obtaining documentary materials
such as the use of a subpoena, sum-
mons, or formal or informal request.

§59.2 Definitions.

As used in this part—
(a) The term attorney for the govern-
ment shall have the same meaning as is

28 CFR Ch. | (7-1-03 Edition)

given that term in Rule 54(c) of the
Federal Rules of Criminal Procedure;

(b) The term disinterested third party
means a person or organization not
reasonably believed to be—

(1) A suspect in the criminal offense
to which the materials sought under
these guidelines relate; or

(2) Related by blood or marriage to
such a suspect;

(c) The term documentary materials
means any materials upon which infor-
mation is recorded, and includes, but is
not limited to, written or printed ma-
terials, photographs, films or nega-
tives, audio or video tapes, or mate-
rials upon which information is elec-
tronically or magnetically recorded,
but does not include materials which
constitute contraband, the fruits or in-
strumentalities of a crime, or things
otherwise criminally possessed;

(d) The term law enforcement officer
shall have the same meaning as the
term “‘federal law enforcement officer”
as defined in Rule 41(h) of the Federal
Rules of Criminal Procedure; and

(e) The term supervisory official of the
Department of Justice means the super-
vising attorney for the section, office,
or branch within the Department of
Justice which is responsible for the in-
vestigation or prosecution of the of-
fense at issue, or any of his superiors.

§59.3 Applicability.

(@) The guidelines set forth in this
part apply, pursuant to section 201 of
the Privacy Protection Act of 1980
(Sec. 201, Pub. L. 96-440, 94 Stat. 1879,
(42 U.S.C. 2000aa-11)), to the procedures
used by any federal officer or em-
ployee, in connection with the inves-
tigation or prosecution of a criminal
offense, to obtain documentary mate-
rials in the private possession of a dis-
interested third party.

(b) The guidelines set forth in this
part do not apply to:

(1) Audits, examinations, or regu-
latory, compliance, or administrative
inspections or searches pursuant to
federal statute or the terms of a federal
contract;

(2) The conduct of foreign intel-
ligence or counterintelligence activi-
ties by a government authority pursu-
ant to otherwise applicable law;
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(3) The conduct, pursuant to other-
wise applicable law, of searches and
seizures at the borders of, or at inter-
national points of entry into, the
United States in order to enforce the
customs laws of the United States;

(4) Governmental access to documen-
tary materials for which valid consent
has been obtained; or

(5) Methods of obtaining documen-
tary materials whose location is known
but which have been abandoned or
which cannot be obtained through sub-
poena or request because they are in
the possession of a person whose iden-
tity is unknown and cannot with rea-
sonable effort be ascertained.

(c) The use of search and seizure to
obtain documentary materials which
are believed to be possessed for the pur-
pose of disseminating to the public a
book, newspaper, broadcast, or other
form of public communication is sub-
ject to title | of the Privacy Protection
Act of 1980 (Sec. 101, et seq., Pub. L. 96—
440, 94 Stat. 1879 (42 U.S.C. 2000aa, et
seq.)), which strictly prohibits the use
of search and seizure to obtain such
materials except under specified cir-
cumstances.

(d) These guidelines are not intended
to supersede any other statutory, regu-
latory, or policy limitations on access
to, or the use or disclosure of par-
ticular types of documentary mate-
rials, including, but not limited to, the
provisions of the Right to Financial
Privacy Act of 1978 (12 U.S.C. 3401, et
seq.), the Drug Abuse Office and Treat-
ment Act of 1972, as amended (21 U.S.C.
1101, et seq.), and the Comprehensive
Alcohol Abuse and Alcoholism Preven-
tion, Treatment, and Rehabilitation
Act of 1970, as amended (42 U.S.C. 4541,
et seq.).

§59.4 Procedures. !

(a) Provisions governing the use of
search warrants generally. (1) A search
warrant should not be used to obtain
documentary materials believed to be
in the private possession of a disin-

INotwithstanding the provisions of this
section, any application for a warrant to
search for evidence of a criminal tax offense
under the jurisdiction of the Tax Division
must be specifically approved in advance by
the Tax Division pursuant to section 6-2.330
of the U.S. Attorneys’ Manual.

§59.4

terested third party unless it appears
that the use of a subpoena, summons,
request, or other less intrusive alter-
native means of obtaining the mate-
rials would substantially jeopardize the
availability or usefulness of the mate-
rials sought, and the application for
the warrant has been authorized as
provided in paragraph (a)(2) of this sec-
tion.

(2) No federal officer or employee
shall apply for a warrant to search for
and seize documentary materials be-
lieved to be in the private possession of
a disinterested third party unless the
application for the warrant has been
authorized by an attorney for the gov-
ernment. Provided, however, that in an
emergency situation in which the im-
mediacy of the need to seize the mate-
rials does not permit an opportunity to
secure the authorization of an attorney
for the government, the application
may be authorized by a supervisory law
enforcement officer in the applicant’s
department or agency, if the appro-
priate U.S. Attorney (or where the case
is not being handled by a U.S. Attor-
ney’s Office, the appropriate super-
visory official of the Department of
Justice) is notified of the authorization
and the basis for justifying such au-
thorization under this part within 24
hours of the authorization.

(b) Provisions governing the use of
search warrants which may intrude upon
professional, confidential relationships.
(1) A search warrant should not be used
to obtain documentary materials be-
lieved to be in the private possession of
a disinterested third party physician,?
lawyer, or clergyman, under cir-
cumstances in which the materials
sought, or other materials likely to be
reviewed during the execution of the
warrant, contain confidential informa-
tion on patients, clients, or parish-
ioners which was furnished or devel-
oped for the purposes of professional
counseling or treatment, unless—

(i) It appears that the use of a sub-
poena, summons, request or other less

2Documentary materials created or com-
piled by a physician, but retained by the
physician as a matter of practice at a hos-
pital or clinic shall be deemed to be in the
private possession of the physician, unless
the clinic or hospital is a suspect in the of-
fense.
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